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Dear Bruce 
 
Thank you for your letter of 8 January 2020.  
 
Firstly, I would like to place on record my thanks to the Committee and relevant Scottish 
Parliamentary officials for all the efforts made to allow Holyrood consideration of the then 
European Union (Withdrawal Agreement) Bill to take place at the normal point in the legislative 
cycle, that is to say, before the last amending stage in the first House in the UK Parliament. I 
know it was no small feat to reflect and accommodate the expedited timetable of the Bill at 
Westminster, particularly over the Christmas period,  and I am grateful for it. 
 
I now turn to the specific points raised in your letter. 
 
Provisions altering the legislative competence of the Parliament and the executive 
competence of the Scottish Ministers 
 
As you say, the Scottish Government is concerned about the lack of statutory commitment by 
the UK Government to seek the consent of the Scottish Ministers before making secondary 
legislation in devolved areas. This remains the position of the Scottish Government especially 
as the remainder of the Bill’s passage through Westminster did nothing to alleviate our 
concerns. While the UK Government has included some commitments in the Explanatory 
Notes to the Bill and the accompanying Delegated Powers Memorandum to seeking the 
consent of Scottish Ministers before making secondary legislation in devolved areas, it is our 
view that this is insufficient, especially as these commitments apply only to the current UK 
administration and are not binding. Nonetheless, the Scottish Government remains committed 
to ensuring that the Scottish Parliament is afforded the opportunity to scrutinise the giving of 
consent by Scottish Ministers to any such legislation. The revised protocol with the Parliament, 
which builds on the existing protocol and which I hope we will be able to finalise shortly, will 
set out how that scrutiny is to be achieved in the post-EU exit environment.  
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Implementation of International Agreements in Devolved Areas and the Requirement for 
Legislative Consent 
 
Like the Committee, the Scottish Government would also welcome an explanation from the 
UK Government as to why clauses 25, 26 and 36 were not included in the UK Government’s 
list of provisions in the Bill requiring legislative consent. It remains our position that these 
clauses do require the legislative consent of the Parliament and more information is needed 
to allow us to understand the stance adopted by the UK Government. 
 
On section 26 of the Act, as it now is, I would also draw the Committee’s attention to the  
concerns raised about this provision, particularly in Lords consideration and amendment of 
the Bill.  Numerous Peers pointed out that no sufficient explanation or justification was 
advanced by the UK Government for powers that allowed UK Ministers to make regulations 
about the treatment of precedent and case law by the courts, including courts in Scotland.  The 
Scottish Government shares these concerns, both from a constitutional perspective and due 
to the risk of confusion and uncertainty in the legal system.  The Scottish Government will 
closely monitor any UK Government’s attempts to use these powers, and invites the 
Committee to do the same. 
 
Independent Monitoring Authority (IMA) 
 
The Scottish Government regrets that, despite the opportunity being available to the UK 
Government, the Bill was not amended to require actual consent to relevant appointments to 
the IMA or to ensure that the role of the devolved administrations was secured in any transfer 
of functions from the IMA to another public body. However, I can advise the Committee that 
discussions are already underway with the UK Government to establish the IMA. Those 
discussions will cover the need for Scottish Ministers to be consulted on the skills and 
experience required of candidates. As the Committee points out, similar issues were raised 
last year in relation to the the Trade Bill and the Trade Remedies Authority.  The Scottish 
Government has continued to press the UK Government to address our concerns in relation 
to the TRA and will do so again when the Trade Bill is reintroduced in the coming months.     
 
Sewel convention 
 
For the first time, all three devolved legislatures have refused consent for a piece of UK 
legislation, consent that the UK Government sought under the rules of our constitution. It is 
my view that in any effective system of government, this unprecedented stance by 
democratically accountable legislatures would have some impact, or at least cause the UK 
Government to reflect. In our system, however, neither is true and nothing is done. 
 
Since the UK Government acted in an unprecedented and constitutionally improper way in 
ignoring the views of the Scottish Parliament on legislative consent for the EU (Withdrawal) 
Act 2018, I have put forward suggestions to bring to an end the impasse involving EU exit-
related provision. This included writing on four occasions to the UK Government to set out my 
proposals. However, the UK Government refused to acknowledge that any difficulties exist 
and have been unwilling to enter into discussions. 
 
Following the UK Government’s decision to ignore the views of all three devolved legislatures, 
I have again written as I have yet to see any steps being taken by the UK Government to find 
ways to ensure that similar circumstances cannot arise in the future. In my letter of 24 January 
to Michael Gove I asked the UK Government to demonstrate a much greater commitment to 
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effective and binding reform of the Sewel Convention from this moment on. The Scottish 
Government is clear that an unequivocal determination should be established in statute, to 
ensure the Sewel convention is respected and the views of the devolved administrations are 
acted on and not ignored. 
 
I am copying this letter to the Chancellor of the Duchy of Lancaster. 
 
 
 
 
 
 
 
 
 
 
 

 
Michael Russell MSP 
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